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This matter comes before the Court on appeal of the O der of
the United States Bankruptcy Court for the District of New Jersey

dat ed Decenber 19, 2001, reducing the assessed taxes for tax



years 1986 and 1988-1996 on debtors’ real property. W have
jurisdiction pursuant to 28 U.S.C. § 158(a). For the reasons
stated herein, the Order of the bankruptcy court is affirned.

BACKGROUND

Debt or - appel | ee Peter Mocco (“Mdcco”)?! entered into a
“Contract for the Sale of Land for Private Devel opnent”
(“Redevel opnment Agreenent”) with the Jersey Cty Redevel opnent
Agency (“JCRA’) to acquire and redevel op the property in dispute
(“subj ect property”) on February 14, 1985. (R, Iteml;, R, Item

8, Ex. A\) Mxcco v. Cty of Jersey Gty, 222 B.R 440 (Bankr.

D.N. J. 1998). The subject property is a seventy-five acre
parcel located in the Liberty Harbor North Redevel opnent Zone
(“Redevel opnent Zone”) in the Gty of Jersey City (“Cty”), which
had previously been an industrial area. 1d. at 446. |In 1973,
the Gty fornmulated the Liberty Harbor North Redevel opnent Pl an
(“Redevel opnent Plan”) to “pronote residential devel opnent and
ot her inprovenents to the industrialized dowmtown area.” 1d. at
446.

I n accordance with the Redevel opnent Agreenent, the City
woul d assi st Mocco in buying the subject property fromthe

Enpl oyees Retirenment System of Jersey Cty (“ERS’), which had

! Village Townhouse Estates, Inc. is also a debtor-appellee
in this appeal; however, the bankruptcy court found that, “it is
not a significant party in this decision as trial went forward
only on those parcels relating to Peter Mdcco.” 222 B.R at 445.
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owned it since 1983. 1d. In addition, the Redevel opnent
Agreenment provided that Mbocco woul d be designated as the

redevel oper of the Redevel opnent Zone, that Mocco woul d have
exclusive rights to acquire lots adjacent to the subject property
“to provide access to the adjoining streets,” and that the JCRA
woul d, if necessary, “use its powers of em nent domain” to assist
himin acquiring those abutting parcels. 1d. at 446-47.

After Mocco entered into the Redevel opnent Agreenent with
the JCRA and purchased the subject property fromERS, Mcco
encountered several inpedinents to redevel opnent. 1|In accordance
wi th the Redevel opnment Agreenent, the JCRA endeavored to condemn
properties abutting the subject property. Under New Jersey | aw,
the Gty nust first declare that an area is blighted before it
can condemm property. NJ.S.A 8§ 1:1-26; N.J. Const. Art. 8, § 3
1 1. The JCRA' s declaration of blight as to two parcels, known
as “the triangle area,” however, was defective. 222 B.R at 447.
The triangl e area enconpassed Li berty Harbor Drive, a street
whi ch was to be constructed to provide necessary ingress and
egress onto the subject property. 1d. at 448.

Three decisions negatively affecting Mocco' s property
interest resulted fromthe defective declaration of blight: (1)
the Jersey City Planning Board (“Planning Board”) denied
applications for approval of both Mdcco' s site plan and

subdi vi sion plan for the redevel opnent project, (R, Item$8, Ex.



B); (2) the Jersey Gty Minicipal Council (“Minicipal Council”)

I ssued a resolution on Novenber 10, 1988, finding that the blight
was defective and the condemation, therefore, illegal and
directing the City to revest title in wongfully condemmed
properties to their prior owners, (R, Item8, Ex. D); and (3)
the New Jersey Superior Court, per Judge Burrell Ives Hunphreys
(“Judge Hunphreys”), affirmed the Minicipal Council’s decision.
(R, Item7, Ex. D.) 222 B.R at 447. Al though the JCRA
returned property to sone original owners upon request, it never
informed all owners of the illegal condemmation. 1d. at 447-48.
Thus, the bankruptcy court found that the possibility of other
original owners reclaimng their property cast a cloud upon the
devel opment of the subject property. Id.

__ The parties had also intended two other roads, Jersey Avenue
and Luis Munoz Marin Boul evard (“Marin Boul evard”), to provide
ancillary ingress and egress onto the property. However, the
bankruptcy court found that several inpedinents prevented
practical access fromthese roads, as well. 1d. at 448-49, 462-
64.

Finally, the subject property was environnentally
cont am nat ed, because illegal dunping had historically occurred
there. |d. at 450-51. To successfully develop the property,
Mocco woul d have had to spend between fifteen and twenty million

doll ars on environmental renedi ation. |d. at 466.



Based on these inpedinents, Mdcco filed appeals with the Tax
Court of New Jersey (“tax court”) for the years 1986 and 1988-
1994, arguing that the Cty’'s valuations of the subject property
materially overstated its full and fair nmarket value. (Br. of
Appel | ees on Appeal fromthe Final J. of the Bankr. C. in
Adversarial Proceeding No. 94-3333 (“Mbcco’s Br.”) at 3; Br. of
the City of Jersey City on Appeal fromFinal J. of the Bankr. C.
in Adversary Proceeding No. 94-3333 (“City’s Br.”) at 7-8.) On
Novenber 14, 1991, the tax court dism ssed Mdcco' s appeals for
tax years 1988, 1989, and 1990 for failure to prosecute. (CGty’s
Br. at 7; R Item13, Exs. C, D, & E.) Three years | ater
however, on July 12, 1994, Tax Court Judge Joseph C. Snal

(“Judge Snall”) sent a letter notifying the parties, inter alia,

that Mocco’s 1988-1994 appeals were all pending in the tax court.
(Appendi x of Appel |l ees Peter Mdcco and Village Townhouse Estates,
Inc. (“Modcco’s Appendix”), Ex. 2.) On June 29, 1994, however,
Mocco had already filed notice to renbve fromtax court to
bankruptcy court all tax appeals then pending for the years 1986-
1994 pursuant to 8§ 505(a)(2) of the Bankruptcy Code. (Mocco’s
Appendi x, Ex. 1.)

The parties later stipulated to the exclusive jurisdiction
of the bankruptcy court for the pending 1986-1994 tax appeal s.
(Mocco’' s Appendi x, Exs. 4 & 5.) On Septenber 29, 1995, the tax

court accordingly dismssed all tax appeals for 1986-1993 wi t hout



prej udi ce, thus dism ssing the 1988-1990 appeals for a second
time. (Modcco s Appendi x, Ex. 6.) Thereafter, the parties
entered further stipulations and the tax court entered further
orders of dismssal, renoving plaintiff’s pending 1994 and 1995
tax appeals fromtax court to bankruptcy court, as well. (See
Mocco’ s Appendi x, Exs. 7-9.)

The bankruptcy court held plenary hearings before Judge
WlliamH Gndin (“Judge G ndin”) on May 23, 1996, July 2, 1996

and Septenber 11, 1996, and issued its opinion on July 1, 1998.

(R, Item1l.) Mxcco v. Cty of Jersey Gty, 222 B.R 440 (Bankr.
D.N. J. 1998). In accordance with this opinion, Judge G ndin
signed a judgnent on July 30, 1998, reducing the valuation of the
subj ect property for real property tax purposes for tax years
1986-1995. (R, Item3.) On July 11, 2000, Judge G ndin signed
a second judgnent reducing the valuation for tax year 1996 and
directing the parties to submt an additional order allocating
reductions and assessnents on a tax |lot basis. (See 12-19-01
Order.) The City then made a notion to reconsider the prior

opi nions and judgnents of the court, arguing that the bankruptcy

court did not have jurisdiction in light of Inre CustomDistrib.

Serv.’'s (“Custonmi), 224 F.3d 235 (3d Cir. 2000). United States

Bankr upt cy Judge Raynond T. Lyons (*“Judge Lyons”) dism ssed the
city’s notion to reconsider and entered a final judgnment on

Decenber 19, 2001, making reductions in accordance with the



parties’ witten subm ssions pursuant to Judge G ndin’s O der of
July 11, 2000. (12-19-01 Order.)

Meanwhi |l e, a col |l ateral proceeding was held on January 27,
1997 in this Court (“collateral district court proceeding”),
bef ore Judge Garrett E. Brown (“Judge Brown”) addressing Mocco’s
breach of contract clainms and the Gty s counterclains. On June
24, 1998, Judge Brown entered a judgnent granting both parties’
clainms for breach of contract, but finding that the breaches did
not preclude devel opnent of the subject property. (R, ltem?7,
Ex. B.)

The City appeals from Judge Lyon’s Order of Decenber 19,
2001, arguing: (1) the bankruptcy court did not have jurisdiction
to consider Mocco’'s tax appeals; (2) the bankruptcy court’s
findings regardi ng the highest and best use of the subject
property were clearly erroneous; (3) the bankruptcy court should
have applied the doctrine of judicial estoppel; and (4) the
bankruptcy court should have applied the doctrine of collateral
est oppel .

STANDARD OF REVI EW

This Court nust accept the bankruptcy court’s findings of

fact unless those findings are clearly erroneous. 1n re Reid,

757 F.2d 230, 233 (10th Cr. 1985). To the extent that a
guestion presented is one of law, we nust exercise plenary

review. See In re Sharon Steel Corp., 871 F.2d 1217, 1222-23 (3d




Cir. 1989). Were there are m xed questions of |aw and fact,
this Court nust break down these questions and apply the
appropriate standard to each conponent. [d.

DI SCUSSI ON

| . Jurisdiction

The bankruptcy court has authority to adjudicate tax
assessnents of real property pursuant to 11 U S.C. 8§ 505(a),

whi ch provi des:

(a) (1) Except as provided in paragraph (2) of this
subsection, the court nmay determ ne the anount or
legality of any tax, any fine, or penalty relating to a
tax, or any addition to tax, whether or not previously
assessed, whether or not paid, and whether or not
contested before and adjudi cated by a judicial or

adm ni strative tribunal of conpetent jurisdiction.

(2) The court may not so detern ne--

(A)the amount or legality of a tax, fine, penalty, or
addition to tax if such anount or legality was
contested before and adjudicated by a judicial or

adm ni strative tribunal of conpetent jurisdiction

bef ore the commencenent of the case under this title;
or

(B) any right of the estate to a tax refund before the
earlier of--

(1)120 days after the trustee properly requests such
refund fromthe governmental unit from which such
refund is clained;, or

(ii) a determ nation by such governnmental unit of such
request.

This section affords the bankruptcy court broad discretionary
power to determ ne the amount of any tax, provided the tax does

not fall under one of the exceptions in sections 505(a)(2)(A) or

505(a)(2)(B). See Inre A WB. Assocs., 144 B.R 270, 278




(Bankr. E.D. Pa. 1992) (citing In re Century Vault Co., 416 F. 2d

1035, 1040-41 (3d Cir. 1969) (court applied section 505 for
pur pose of chall enging several years of prepetition real estate

tax assessnents); In re Piper Aircraft Corp., 171 B.R 415

(Bankr. S.D. Fla. 1994); In re Penking Trust, 196 B.R 389
(Bankr. E.D. Tenn. 1996). The City argues, however, that Mcco s
tax appeals fall under both of the exceptions to jurisdiction in
section 505, because (1) the anount or legality of the disputed
taxes were already adjudicated by the tax court pursuant to
section 505(a)(2)(A), and (2) Modcco did not “properly” request a
refund fromthe Cty before renoving his clains to bankruptcy
court pursuant to 505(a)(2)(B). W disagree with both
contentions, and thus find that the bankruptcy court had
jurisdiction to consider Mcco' s tax appeal s.

A. Section 505(a)(2)(A)

__ In accordance with section 505(a)(2)(A), a bankruptcy court
does not have jurisdiction over a tax appeal previously

adj udi cated by a judicial tribunal of conpetent jurisdiction. 11
US C 8 505(a)(2)(A). CdCting a decision fromthe United States
Bankruptcy Court for the District of Mnnesota, the City argues
that the tax court’s dism ssal of Mocco s 1988-1990 tax appeal s
for failure to prosecute ampunted to an adjudi cati on precluding
bankruptcy court review. (Cty's Br. at 7, 15; R, Item 13, EXs.

C, Db &E) 1Inre Northbrook Partners LLP (“Northbrook”), 245




B.R 104 (Bankr. D. M nn. 2000). Northbrook held that a

dism ssal for failure to nmake tinely partial paynent anounted to
an adjudi cation within the nmeani ng of section 505(a)(2)(A). Id.
In making this determ nation, the M nnesota bankruptcy court
anal ogi zed the dism ssal to a default judgnent, which has
preclusive effect in that state. 1d. In New Jersey, however, a
default judgnent does not necessarily have preclusive effect.

See Turner v. Accountants on Call, 892 F. Supp. 645, 646 (D.N.J.

1995) (holding that a default judgnment does not necessarily have
precl usive effect, because the New Jersey Suprene Court has

stated that “the ‘ultimte sanction of dismssal’ should be used
‘only sparingly’ where no other sanction would suffice”) (quoting

Abtrax Pharm v. Elkins-Sinn, Inc., 139 N J. 499, 655 A 2d 1368

(1995); see also Housing Auth. of Mrristown v. Little, 135 N.J.

274, 283, 639 A 2d 286 (1994) (a notion to vacate a default

judgment is “viewed with great liberality”); Alen v. Heritage

Assoc., 325 N.J. Super. 112, 119, 737 A 2d 1158, 1161 (Sup. C
App. Div. 1999). Thus, the sane anal ogy does not apply here.

In any event, despite the dism ssals of Mdcco' s 1988-1990
tax appeals for failure to prosecute in 1991, the tax court
recogni zed that these tax appeals were still pending in 1994,
(Mbcco’ s Appendi x, Ex. 2) and dism ssed the sanme appeals again in
1995. (Mocco’s Appendix, Exs. 6 & 7.) A tax court, under

certain circunstances, has the power to reinstate a petitioner’s
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appeal followi ng dismssal for failure to follow proper

procedures. See., e.qg. Northbrook, 245 B.R at 113. Northbrook

itself recognized that possibility when it found that the tax
court provided its own procedures for relief fromdismssal. [d.

(citing Husby-Thonpson Co. v. City of Freeborn, 435 N W2d 814,

815 (M nn. 1989) (holding that relief fromdism ssal may be
granted in cases of “m stake, inadvertence, surprise, or

excusabl e neglect”)); see also SAlJ Realty, Inc. v. Upper

Deerfield Township, 5 N.J. Tax 292 (N.J. Tax . 1983) (reversing

deci sion of County Board of Taxation refusing to set aside its
di sm ssal for |ack of prosecution). Thus, we find that the tax
court’s (1) recognition in 1994 that the 1988-1990 appeal s were
still pending, and (2) dism ssals of these appeals w thout
prejudice in 1995, indicate that these appeal s had been
reinstated sonetime after their initial dismssal in 1991.2

The Gty concedes that the 1991-1995 appeal s were not
di sm ssed until after Mdcco’s renobval to bankruptcy court. Thus,
none of the tax appeals in question had been adjudicated prior to

removal to bankruptcy court, and section 505(a)(2) (A did not bar

2 The City argues that we should not consider its
stipulations to jurisdiction, because jurisdiction is not
wai vabl e and may be raised at any tinme, including on appeal.
Weaver v. Bowers, 657 F.2d 1356, 1360 (3d GCr. 1981). W agree;
however, our finding that the appeals were not adjudicated is
conpell ed not by the parties’ stipulations, but by the tax
court’s acknow edgnents that the appeals were still pending. As
such, the City’'s argunent is not relevant to our deci sion.

11



jurisdiction.

B. Section 505(a)(2)(B)

In accordance with section 505(a)(2)(B), a bankruptcy court
does not have jurisdiction to order a tax refund until 120 days
after the taxpayer properly requests a refund fromthe
governnmental unit fromwhich it is clained. 11 U S. C 8§
505(a)(2)(B)(i).® The City argues that Mdcco did not properly
file his claims for refunds with the taxing authorities for the
years in question, and therefore the bankruptcy court did not
have jurisdiction. W disagree.

The Third Circuit has recently held that the | anguage
“properly requests” in section 505(a)(2)(B)(i) requires a debtor
seeking a tax refund to conply with the procedural requirenents
and time limtations set forth by the taxing authority before the
bankruptcy court can exercise jurisdiction. Custom 224 F.3d at
242. In that case the debtor, Custom sought reductions in his
tax assessnents for the 1992-1997 tax years. 1d. at 239. Custom
had filed a tax appeal with the tax court for only one of the

years in question, and that appeal was dism ssed at Custom s

3 There is sone dispute as to whether Mocco’'s claimhere is
in the nature of a refund or an offset, the fornmer requiring
debtors to first file a tax appeal and the latter only requiring
debtors to seek their offset in bankruptcy court within the tine
allowed to file a tax appeal. Custom 224 F.3d at 245. Because
we find that plaintiff has filed proper appeals for all tax years
i n question, we need not address this issue.
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request. 1d. at 238. Thus, the Third G rcuit held that the
bankruptcy court did not have jurisdiction, because Customdid
not “seasonably [seek] an appeal with the appropriate tax
assessing entity” in accordance with New Jersey law. 1d. at 241,
243-44 (citing N.J.S.A 8 54:3-21). The court in Custom based
its holding at | east partially on the negative policy
inplications of allowi ng a debtor to claimtax refunds froma
muni ci pality for taxes paid in previous years. 224 F.3d at 243.
The Gty concedes that Mocco filed tinely appeals with the
tax court for years 1986 and 1988-1994.4 (City's Br. at 14 n.3;
R, Item13 Y 3-16, R, Item12 § 3.) However, the City argues
that Mocco did not properly file his appeals because he failed to
prosecute. (City's Br. at 14.) Mocco followed the demands of
New Jersey | aw when he filed appeals with the county board of
taxation by August 15 of each year for which he clained a tax
refund. N J.S.A 8§ 54:3-21. The Gty cites several cases for
the proposition that a debtor nust file for tax refunds according
to state procedures before the bankruptcy court may assune
jurisdiction. 1In each of these cases, however, the debtors
failed to file either tinely appeals or jurisdictionally proper

appeals. In re Constable Termnal, Inc., 222 B.R 734, 735

“ Although the parties agree that no tax appeal was filed
in 1987, the bankruptcy court actually increased, not reduced the
assessnment for that year. (Recording of Oral Argunent dated 5-
15-02.) Thus, the City' s appeal does not relate to that year,
and we need not address it.

13



(Bankr. D.N. J. 1998) (debtor never filed requests for refund with

tax board or court); Inre MIlIlsaps, 133 B.R 547, 553 (Bankr.

MD. FI. 1991) (sane); Inre St. John’s Nursing Hone, Inc., 154

B.R 117, 118 (Bankr. D. Mass. 1993), aff’d 169 B.R 795 (D.

Mass. 1990) (sane); In re EUA Power Corp., 184 B.R 631, 634

(Bankr. D.N. H 1995) (debtor failed to file request within tine

permtted by law); In the Matter of Qual Krom South, Inc. 119

B.R 327, 329 (Bankr. S.D. Fla. 1990) (sane); In re Penking Trust

d/b/a Kingsport Mall, 196 B.R 389, 396 (debtor paid prepetition

taxes w thout protest, thus barring his ability to properly
request refunds). None of these cases address the situation
where a debtor failed to properly prosecute. The |anguage in
section 505(a)(2)(B) requires the debtor to properly request a
refund, not to properly prosecute his pending appeal. 11 U S. C
§ 505(a)(2)(B)(ii).
The City further argues that the present case involves the
same policy inplications addressed in Custom (CGty's Br. at 12-
13.) 224 F.3d at 243. We di sagree, and instead find that
af fording the bankruptcy court jurisdiction in this matter
furthers the overall policy behind section 505(a), while not
hi nderi ng the purpose behind section 505(a)(2)(B). Section
505(a) is based in two general policies:
It allows the pronpt resolution of a debtor’s tax
liability, where that liability has not been determ ned
prior to the bankruptcy proceeding, in the sane forum

addressing the debtor’s overall financial condition and

14



it protects creditors fromthe dissipation of the
estate’s assets which could result if the debtor failed
to challenge a prepetition assessnent.

Penking Trust, 196 B.R at 393. Here, the policy of allowing a

pronpt resolution of Mdcco's tax liability is pronoted by
consolidating all of the matters in bankruptcy court.

The purpose of section 505(a)(2)(B) is to “afford the taxing
authority a reasonabl e opportunity to review any refund claim
under its normal adm nistrative procedures.” [d. Here, the
matter was not renoved to bankruptcy court until nore than 120
days after the appeals were first tinely filed in tax court, in
accordance with section 505(a)(2)(B)(ii). Thus, the tax court
had adequate tinme to handl e the appeals, either by dism ssing
them for failure to prosecute or handling themin any other way
they saw fit. As the appeals were still pending when Mocco filed
for renoval, the bankruptcy court had jurisdiction. Moreover, by
timely filing his request for tax refunds for the years in
qgquestion, Mcco put the Gty on notice of his clainms, preventing
potential “financial instability” caused by refunding taxes paid
in earlier years. Custom 224 F.3d at 243. Thus, the policy
consi derations associated with section 505(a)(2)(B) are not at
i ssue in the present case.

I1. Judge G ndin’s Findings

The Gty contends that Judge G ndin's findings leading to
his assessnment of the true value of the subject property for real

15



estate tax purposes in his July 1, 1998 opinion were clearly
erroneous. W disagree.

The parties agreed on the “sal es conpari son approach” to
val ue the subject property for real estate tax purposes. 222
B.R at 457. In accordance with this nethod, the first step was
to determ ne the “highest and best use of the property.” 1d.
Under New Jersey | aw, highest and best use enconpasses the
following four characteristics: (1)legally permssible; (2)

physically possible; (3) financially feasible; and (4) that which

results in the highest value, i.e. nost profitable. Schinpf v.

Little Egg Harbor Township, 14 N.J. Tax 388 (N.J. Tax C. 1994).

The Gty argued before the bankruptcy court that an 1, 880-
uni t condom ni um devel opnment was the hi ghest and best use of the
subj ect property. 1d. at 458. Modcco, on the other hand,
contended that the highest and best use was devel opnent for tax
years 1986-1988, and hol ding property for future devel opnent for
tax years 1988-1996. 1d. Judge G ndin agreed with Mcco,
finding that the Cty's proposed use was not |egally perm ssible,
physi cal ly possible, financially reasonable, or nost profitable.

A. Legally Pernissible

Judge G ndin found that use of the property as an 1, 880-unit
condom ni um devel opnment was not |egally perm ssible, because the
Pl anni ng Board tw ce denied Mocco’ s subdi vi si on approval due to

i nsuf ficient access. He further found that future subdivision

16



approval was specul ative, because (1) the subject property did
not have access to Liberty Harbor Drive, which was required by
t he Redevel opnent Plan, and (2) the subject property was
effectively | andl ocked, because of the insufficiency of
alternative roads for access. For the follow ng reasons, we find
that Judge G ndin’s determ nation on the issue of |ega
permssibility was not clearly erroneous.
1. Finding of No Access from Liberty Harbor Drive

In finding that Liberty Harbor Drive did not provide access
to the subject property, Judge G ndin relied upon: (1) the
Pl anning Board’ s two denials of Mdcco's applications for approval
of his subdivision plan, (222 B.R at 447; R, Iltem8 at 33), (2)
the resolution of the Minicipal Council that title to al
properties in the illegally-condemmed triangle area nust be
returned to their original owers, (222 B.R at 447; R, Item$8
Ex. D), and (3) the affirmation of that resolution by the
Superior Court per Judge Hunphreys. (R, Item7, Ex. D) In
addition, the City’'s own expert testified at trial that the
i mproper blight was directly beneath Liberty Harbor Drive. 222
B.R at 448. Moreover, Gndin relied on the maps Mocco provided
showing that the triangle area included Liberty Harbor Drive.
(Mocco’ s Appendi x, Ex. 12.)

The Gty argues that Liberty Harbor Drive provides adequate

access, because Judge Hunphreys’s decision only required property
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to be returned to the owners chall engi ng the condemmation in the
di spute before him and that property was not under Liberty

Har bor Drive. (CGty's Br. at 21-22.) Indeed, the Planning Board
made a third party conplaint on behalf of particular property
owners within the triangle area. (R, Item?7, Ex. D.) The
finding of inproper blight, however, related to the entire
triangle area, including the property beneath Liberty Harbor
Drive. (1d.) Judge Hunmphreys further held that the Gty should
proceed to properly blight the triangle area and that property
owners woul d have the right to object to condemmation. (l1d.) As
the Gty presented no evidence at trial to denonstrate attenpts
it made to properly blight the area, Judge G ndin’ s determ nation
that the Gty would likely have to return property to original
owners of |and under Liberty Harbor Drive was not clearly
erroneous. 222 B.R at 448.

We are not conpelled by the City’'s assertion that “no forner
owner of any property | ocated underneath the roadway had sought a
return of that property.” (CGty s Br. at 22.) This eventuality
does not renove the cloud that existed on the property during the
tax years in gquestion. Nor are we persuaded by the Cty’s
argunent that the JCRA had title insurance to the triangle area.
(ILd. at 38.) Such evidence is not conclusive, and Judge G ndin
relied on sufficient alternative evidence to determne that the

property was illegally blighted and condemed.
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Further, in making these two argunents, the City relies on
the witten declaration of Executive Director of the JCRA Pau
Ham lton (“Ham | ton”) dated October 7, 1998, rather than citing
evi dence before Judge Gndin. (CGty' s Br. at 21, 38, R, Ex. 6
1 4.) W cannot consider evidence outside the record on appeal.

See, e.qg. First Bank of Wiiting v. Kham & Nate's Shoes, No. 2,

Inc., 104 B.R 909, 920 (N.D. I1ll. 1989). Moreover, Judge G ndin
afforded the City the opportunity to present this evidence at
trial, and it failed to do so. 222 B.R at 448. Thus, Judge
Gndins finding that the subject property did not have access

fromLiberty Harbor Drive is not clearly erroneous.?®

> The City contests other findings that relate to | egal
perm ssibility, but were not necessary to Judge G ndin's
conclusion. First, the Gty argues that contrary to Judge
G ndin's finding, the conpletion of construction of Liberty
Har bor Drive was not the City' s responsibility. (Cty' s Br. at
23-24.) \Wether or not this was the Gty s responsibility, the
City does not dispute that construction was not, in fact,
conplete. W find, therefore, that Judge G ndin was not clearly
erroneous in concluding that conpletion did not occur because of
the illegal blight.

Second, the Gty contests Judge G ndin’s findings that its
conduct, including filing counterclainms and failing to take steps
to cure the defective blight, denponstrated its intention not to
go forward with the project. The Cty points out that it
I ntended not to rescind the Redevel opnent Agreenent, but to
termnate M. Mocco’s status as redeveloper. (City's Br. at 27.)
The City again cites only evidence that was not before Judge
Gndin. (ld.) In any event, we find that Judge G ndin's
concl usion was not clearly erroneous considering the Gty’'s
failure to cure the defective blight, which it does not dispute.

Mor eover, these issues are only two of the factors that
Judge G ndin considered in determning that Liberty Harbor Drive
di d not provide adequate access, and thus devel opnent was |egally
inmperm ssible. The finding of illegal blight and the Pl anning
Board s denials of Modcco's requests for subdivision approval,
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2. Finding that the Property was Effectively Landl ocked

In addition to the problens with Liberty Harbor Drive, Judge
G ndin found that the subject property was effectively
| andl ocked, because Jersey Avenue and Marin Boul evard, which were
intended to provide ancillary access, were al so i nadequat e.
Judge G ndin based this finding on the follow ng evidence: (1)
the roads were not yet dedicated as public roads by the Cty, 222
B.R at 448; (2) the roads did not abut the subject property,?®
Id. at 449; (3) the City's expert conceded that these roads were
not w de enough to accommbdat e access onto the subject property,
Id.; (4) the roads pass through contam nated or aesthetically
unpl easi ng property, 1d.; (5) according to maps and testinony
from Mocco’ s expert, access from Marin Boul evard woul d be
circuitous, 1d. at 463; and (6) both the Redevel opnent Pl an and
the Gty Planning Board required main access to be from G and
Street, which abuts Liberty Harbor Drive, not Marin Boul evard or
Jersey Avenue. 1d. at 450, 463-64.

The Gty does not dispute any of this evidence. Rather, it

nmerely states that, “alternative secondary access is available,”

however, were alone sufficient to support his conclusion.

6 The City argued that Mocco entered a contract to obtain
property separating Marin Boul evard fromthe subject property.
This contract, however, was over eleven years old. 222 B.R at
449. Moreover, Judge G ndin found that the Gty did not present
sufficient evidence denonstrating that this contract was capabl e
of enforcement. |1d.
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and insists that M. Mycco woul d not have sought devel opnent if
the property were |l andlocked. (City's Br. at 24-25.) Such
unsupported statenments are insufficient to overcone the GCty’s
burden of denonstrating that Judge Gndin's findings were clearly
erroneous.

B. Physically Possible

Judge G ndin found that devel opnent was not physically
possi ble for six reasons: (1) the subject property was
| andl ocked; (2) the Redevel opnment Plan required that the
devel opnent consi st of seventy-five acres, and during the tax
years in question it only consisted of approximtely forty-four
acres; (3) the Redevel opnent Plan required that the hones
physically front Gand Street, and the property did not abut
Grand Street; (4) the soil density was insufficient to support
condom ni um devel opnent; (5) the property was contam nated with
hazar dous substances that woul d cost between fifteen and twenty
mllion dollars to renove; and (6) roadways were not sufficiently
w de to accommpdat e access. 222 B.R at 464-65.

We have already found that Judge G ndin’s concl usions that
t he subject property was | andl ocked and that roadways were not
sufficiently wide to acconmpdate access were not clearly
erroneous. In response to the acreage finding, the Gty argues
that it intended to convey the remaining thirty-one acres to

Mocco after he paid for it. (City' s Br. at 31.) However, as
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support the Gty relies upon the 1998 judgnent fromthe

collateral district court proceedi ngs, evidence which was not
presented at trial nor even existing at the time. (ld.; R, ltem
7, Ex. B 1Y 4-5.) The Gty does not dispute that the property
only consisted of approximately forty-four acres at the time of
trial and during all of the tax years in question. Thus, we find
that Judge G ndin’s finding regardi ng the acreage of the parce
was not clearly erroneous.

The Gty further asserts that environnental contam nation
was not a problem because M. Mycco stated that renediation
woul d be possible within an approximately eight-nonth tinme frane.
(Cty’'s Br. at 32; R, Item8, Ex. A) First, the statenent the
Cty refers to was an affidavit that was not presented before
Judge G ndin at trial. Second, Judge G ndin specifically stated
that he was not conpelled by Mdcco’' s opinion that environnmental
i ssues were not a problem 222 B.R at 451. Instead, he relied
on expert appraisals and testinony, statenents in the
Redevel opnent Agreenent regarding i ndemification, and the price
of the subject property to conclude that the parties were
bargai ning for the sale of contam nated property. 222 B.R at
450- 51.

Moreover, the City only addresses Modcco’'s current plans
regarding the property, not his ability to remediate during tax

years 1986 and 1988-1996. “Were there are two perm ssible views
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of the evidence, the fact finder’s choice between them cannot be

clearly erroneous.” Anderson v. Cty of Bessener Gty, 470 U. S

564, 574 (1985); United States v. Pelullo, 173 F.3d 131, 135 (3d

Cir. 1999), cert. denied, 528 U. S. 824 (1999). Thus, Judge

G ndin was not clearly erroneous in determning that
envi ronnent al renedi ati on was not possible during the tax years
i n question.

In response to Judge G ndin's other findings regarding
physi cal possibility, the City nakes unsupported all egations that
wet | ands could be filled in and that the Redevel opment Pl an could
be nodified to not require hones fronting on G and Street.
(Gty's Br. at 31-32.) As these eventualities are currently
specul ative, and were certainly speculative during the tax years
in question, we find that Judge G ndin’s determ nation that these
factors nade devel opnent physically inpossible was not clearly
erroneous either.

C. Financially Feasible

Judge G ndin found that use of the property as a condoni ni um

devel opnent was not financially feasible, because there was no
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specific testinony as to how the project would be financed,’ the
costs of environmental renediation would be exorbitant, and the
City' s expert admtted that al nost every ot her devel opnent in the
surroundi ng area had undergone bankruptcy, foreclosure, or sone
ot her type of financial dem se. 222 B.R at 465-66.

The Gty points to M. Mxcco’s declaration after trial that
devel opnment was feasible and that he had obtained financing.
(Gty's Br. at 34;, R, Item7, Ex. Aat 7.) However, the Gty
again cites no evidence that was before Judge G ndin. In any
event, Mocco’s ability to develop the project in 1998 is not
relevant to his ability during the tax years in question.
| ndeed, Mobcco stated in the sanme declaration that he had been
unabl e to proceed with devel opnment under the existing
Redevel opnent Agreenment, because of the City’'s failure to cure
the defective blight and conply with other obligations. (R
ltem7, Ex. A at 7-8.) Mreover, Mcco did not obtain financing
until May 28, 1998, over a year after the |ast hearing before

Judge G ndin. (ld.) Thus, we find that Judge G ndin’'s

" The City is correct in its assertion that Mocco bore the
burden of showing that the City's assessnent was incorrect, and
therefore that the City’'s proposed use was not the highest and
best use of the property. Schinpf, 14 N J. Tax. at 343. Judge
G ndin, however, relied on Mocco’ s evidence that he could not
finance the project, namely environnental factors and the
ci rcunst ances of surrounding property owners. The City then bore
the burden to rebut this evidence. See Ford Mbtor Co. v. Edison
Townshi p, 127 N.J. 290, 312, 604 A 2d 580 (1992). W find that
Judge G ndin's finding that the City failed to do so was not
clearly erroneous.
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determ nation that devel opnment was not financially feasible
during the tax years in question was not clearly erroneous.

D. Most Profitable

For the sanme reasons that devel opnent of the property was
not financially feasible, Judge Gndin found that it was
simlarly not profitable during the tax years in question. 222
B.R at 466-67. Because Judge G ndin’s findings regarding
financial feasibility were not clearly erroneous, we find the
same regarding profitability.

I11. Judicial Estoppel

The City argues that Mocco’'s clains are barred by the
equi tabl e doctrine of judicial estoppel, because he submtted an
affidavit in the collateral district court proceedings indicating
t hat he was capable of going forward with devel opnent. (CGty’'s
Br. at 40.) We disagree.

Under the doctrine of judicial estoppel a party is barred
fromasserting a claimagainst a particular party in one
proceeding and | ater asserting an inconsistent claimagainst the

same party in a second proceeding. Scarano v. Cent. R R Co. of

N.J., 203 F.2d 510, 513 (3d Cir. 1953); Oneida Mtor Freight,

Inc. v. Singleton, 848 F.2d 414 (3d Gr. 1988). “Such use of

i nconsi stent positions would nost flagrantly exenplify that
pl aying fast and | oose with the courts which has been enphasi zed

as an evil the courts should not tolerate.” Scarano, 203 F.2d at
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513 (internal quote and citations omtted).

Wil e Mocco stated in his affidavit that he intended to and
was capabl e of proceeding with the devel opnent of the project, he
mai ntai ned that the City had nade it inpossible for himto do so
in the previous years. (R, Item7, Ex. A at 8.) Further, he
continued to contend that he was unable to performthe project in
accordance with the original agreenent. (ld.) Thus, Mcco's
claims before the bankruptcy court were not inconsistent with
this affidavit, and the doctrine of judicial estoppel does not
apply.

|V. Coll ateral Estoppel

The Gty argues that under the doctrine of issue preclusion,
a formof collateral estoppel, Judge Brown’s findings in the
collateral district court proceedings “conclusively established
that Mocco was able to proceed with devel opnent of the Project.”
(Gty's Br. at 43.) W disagree.

Under the doctrine of issue preclusion, a party cannot
relitigate an issue that was already determ ned adversely to the

party in an earlier proceeding. Mlikian v. Coradetti, 791 F.2d

274, 277 (3d Cir. 1986). Four factors nust exist for the
doctrine to be invoked:

(1) the identical issue was decided in a prior

adj udi cati on;

(2)there was a final judgnent on the nerits;

(3)the party agai nst whomthe bar is asserted was a
party or in privity wwth a party to the prior

adj udi cati on; and
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(4)the party against whomit is asserted has had a ful
and fair opportunity to litigate the issue in question
in the prior matter.

Guntal & Co., Inc. v. Steinberg, 854 F. Supp. 324, 336 (D.N.J.

1994) (citing Board of Trustees of Trucking Enployees of N J.

Welfare Fund, Inc. v. Centra, 983 F.2d 495, 505 (3d Cr. 1992)).

The party asserting issue preclusion bears the burden of proving
these factors. 1d. To carry this burden,

it is not enough that the party introduce the decision
of the prior court; rather, the party nust introduce a
sufficient record of the prior proceeding to enable the
trial court to pinpoint the exact issues previously
[itigated.

Clark v. Bear Stearns & Co., 966 F.2d 1318, 1321 (9th Cr. 1992);

see also Kauffman v. Mss, 420 F.2d 1270, 1274 (3d Cr. 1990)

(“ Reasonabl e doubts as to what was decided by a prior judgnent
shoul d be resol ved against using it as an estoppel.”).

W find that the Gty has not net its burden of proving that
the identical issue was decided in the prior adjudication.
First, Judge Brown and the jury in the collateral district court
proceedi ng found that the breaches by both parties did not
precl ude devel opnent of the property. (R, Item7, Exs. B & F.)
They made no findings regardi ng how other matters, including
envi ronnment al contam nation and Mbcco's inability to obtain
subdi vi si on approval, affected such devel opnent. These and ot her

findings were critical to Judge G ndin's determ nation that

27



devel opnent was not legally perm ssible, physically possible,
financially feasible or profitable.

Second, neither the Judgnent of June 24, 1998 in the
collateral district court proceedings nor the jury's findings in
t hose proceedi ngs made clear in which years devel opnent of the
subj ect property was possible. (l1d.) As the Gty cites no other
evi dence to support its position, it has not net its burden of
denonstrating that the district court already litigated the
preci se i ssue of Mocco's ability to devel op the subject property
during the tax years in question.

Concl usi on

We will uphold the Order of the bankruptcy court dated
Decenber 19, 2001, reducing the assessed taxes for tax years 1986
and 1988-1996 on debtors’ real property. (See n.4 supra
regardi ng tax year 1987.) W find that the bankruptcy court had
jurisdiction over this matter pursuant to 11 U S.C. § 505(a);
that the findings of the bankruptcy court were not clearly
erroneous; and that the bankruptcy court’s determ nations were

not barred by the doctrines of judicial and coll ateral estoppel.
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| T 1S THEREFORE on this day of Septenber, 2002 ORDERED
that the Order of the United States Bankruptcy Court for the
District of New Jersey dated Decenber 19, 2001 be and hereby is
AFFI RVED; and

I T 1S FURTHER ORDERED t hat the appeal therefrom (no. 1-1 on

t he docket) be and hereby is DEN ED.

MARY L. COOPER
United States District Judge
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